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The federal CARES Act (Foreclosure Moratorium and 
Consumer Right to Request Forbearance) was put 
into place on March 27, 2020 to prevent servicers of 
federally backed mortgage loans from initiating any 
foreclosure process, judgment, or related eviction or 
sale. (See Addendum A)

As of publication, the timeline looks like this:
The Biden administration has extended the moratorium 
through June 30, 2021. Although extensions beyond 
the current deadline are impossible to predict, many 
mortgage loan servicers believe the Administration 
could well extend the date. Notwithstanding the CARES 
Act and the federal moratorium noted, states may have 
even more stringent prohibitions in place.

On March 11, President Biden signed a relief package 
that includes $10 billion to help homeowners pay their 
mortgages. As such, there is a strong likelihood for the 
foreclosure and eviction moratoriums to remain until 
Congress establishes, funds and puts the relief program 
in place. What happens then will depend on the 
Administration’s priorities. 

Why the Moratorium Matters

The government-mandated moratoriums, like many 
industry-wide actions, can have unintended adverse 
effects to some players within the mortgage lending 
sphere. Such industry participants include the law firms 
that support the mortgage default side of the business. 
Many default services law firms rely heavily on revenue 
from foreclosure, bankruptcy and eviction actions. Loan 
servicers working with those firms will, likewise, face 
challenges as they work to stay abreast of moratorium 
deadlines and requirements, and as they continue to 

help their borrowers stay in good standing with loan 
payments. The ripple effect of the moratorium may be 
unsettling to consider, but for the mortgage industry, 
it’s imperative to do so.

The foreclosure and eviction moratorium has significant 
financial and operational impact on law firms 
specializing in default services. Law firms that practice 
in this area have been severely impacted by reduced 
revenue since the moratorium went into effect and will 
continue to suffer as long as the moratorium continues. 
While no moratorium exists regarding bankruptcy, 
those numbers also are down significantly due to the 
reduction of foreclosure and eviction actions. This 
decline in actions around a specific piece of mortgage 
financing creates both credit and operational risks for 
mortgage servicers.

The law firms retained by the servicers are paid a flat 
fee, as well as additional fees for more complicated 
(or contested) matters. That flat fee is based on the 
assumption that the legal action is not contested and 
that the maintenance on the file is limited to the 
scheduled time-frame. If bankruptcy is filed, or an 
answer is filed in a foreclosure action, and the loan 
remains with the firm for an extended time, additional 
fees (sometimes on an hourly basis) are allowed 
for the contested or bankruptcy action. During this 
moratorium, firms have been required to maintain 
their systems, provide audit feedback and update 
and reschedule tasks—all without the benefit of the 
compensation that would normally occur in other 
delays. 

One of the many financial upshots of the 
COVID-19 epidemic is the moratorium on 
foreclosures and evictions. 



Risk to Mortgage Servicers and Default 
Law Firms is Real & Present

Taking a closer look at both credit and operational 
risk—from the perspective of the loan servicer—is an 
important exercise, as the industry faces challenges 
existing in the current state of the industry and 
navigates a path toward the post-moratorium world 
of servicing.

First up Financial Risk …

Milestone billing is the process whereby law firms are 
paid a portion of the flat fee for interim activities. 
Because of this practice, servicers would have likely 
already paid law firms for actual work completed 
on foreclosures in process at the initial declaration 
of the moratorium. As those dates are extended or 
continue to roll throughout the year, industry players 
will be forced to chase solutions that protect their own 
solvency, all the while understanding the mechanisms 
in place are meant to protect borrowers. No one 
is denying the nobility of those mechanisms; but 
maintaining full awareness of the changing landscape 
and its economic ramifications on servicers 
is paramount to servicers’ well-being.

Another likely outcome of the drastic decrease in legal 
work is the shuttering of law firms and legal assistance 
organizations focused entirely on that effort. Some 
firms have already been forced out of business or have 
merged with other firms to survive. When firms go out 
of business, loan servicers will have to spend time and 
resources to:

• Recover foreclosure documents
• Assess the file status 
• Assign a law firm who will have to substitute into 

the case
• Pay transfer fees to the new firm, considering 

milestone billing

Finally, a less direct, but no less important, outcome 
resulting from a lack of foreclosure legal action on 
the horizon, is that law firms will need cash or a source 
of capital (line of credit) to restart foreclosures and 
advance costs (i.e., publication, posting). In either 
scenario, the current climate will impact servicers. 

One tangible result: servicers will quite possibly need 
to rapidly reimburse law firm advances because of the 
firms’ limited cash flow since the inception of 
the moratorium.

And now: Operational Risk 
Post-Moratorium…

A servicer’s retained law firm might remain solvent 
but will have been forced to reduce staff.  They likely 
will not have the bandwidth to immediately handle 
the tsunami of foreclosure referrals that will inevitably 
follow a lift on the moratoriums. This will reverberate 
within the default industry and pose risk to servicers in 
several areas:

• An increase in resolution timelines (the likes of 
which we have not seen since the Great Recession), 
because law firms will take time to ramp up 
and train staff. And, let’s face it, increased time 
translates to increased cost to servicers.

• Possible interest curtailments for missing investor/
insurer guidelines. For instance, suspended 
foreclosures are allowed 90 days to re-start, which 
will trigger significant activity from loss mitigation 
as well as bankruptcy, qualified written requests 
from borrowers and other matters. These variables, 
and the high volume of cases, will make that 90 
days fly by and challenge servicers to timely meet 
investor/insurer guidelines. If the 90-day foreclosure 
re-start is missed, interest may be curtailed from 
that point forward. In addition, with court cases, 
law firms sometimes depend on the court system to 
execute or communicate a task.  Given the range 
moving pieces, someone missing a beat could also 
result in a significant curtailment. 

• Possible penalties for improper reporting.  Both 
FHA and the GSEs also impose specific reporting 
requirements on servicers that can result in 
thousands of dollars in penalties for delayed or 
incomplete reporting. 



What’s a Servicer to Do?

Mitigating risk is not unfamiliar to servicers in 
mortgage finance. As we approach a post-moratorium 
world—the timing of that world is uncertain, but it IS 
coming—just knowing the risks is not enough. 

Servicers need to execute more structured assessments 
of their law firms to determine if the firms have the 
financial wherewithal to advance costs. Conducting a 
law firm review—either with internal resources or an 
independent third party—must include the following:

• In-depth interviews with firm management, 
reinforcing the need for transparency 

• Financial statement audit, including: 
- Cash on hand 
- Access to line of credit 
- Estimated cash needs over the next 12 months

• Review of current staffing levels compared with 
pre-moratorium 

• Documented plan and timeline for increasing staff 
• Assessment of staff’s experience level 
• Surveying the firm’s vendors to determine if they 

are current on their obligations

This review also needs to recognize that law firms are 
already being strapped by more reporting to surveys 
like this without being compensated for maintaining 
the staff necessary to maintain systems, audits and 
relationships. 

Most importantly, servicers should recognize that these 
business partners—they are key players in the process—
need help. This help could possibly take the form of 
maintenance fees requested to assist the law firms in 
maintaining the continuing case files. These fees would 
assist firms in bringing back staff to prepare for the 
increased volume. 

Preparing for What Comes Next

Vaccines are now rolling out across the country and 
there are high hopes for an eventual, if not slow, return 
to economic stability.  One important piece of work 
servicers can begin now is preparing documentation 
required prior to initiating foreclosure. Making sure 
the paperwork is filed with the respective law firm puts 
a servicer one step closer to getting back to efficiently 
and fairly processing foreclosures. Preparation work 
should include the title review likely required for loss 
mitigation or foreclosure. This is an opportunity for 
the firms to be compensated as a part of that process 
and to ensure files are ready to go as they can be. The 
GSEs and agencies don’t provide extensions for title 
claims or assignment preparation. These issues should 
be handled ahead of time, and law firms should be 
appropriately compensated for them. 

Staying up to speed on each state’s and service area’s 
changing moratoriums is another important step 
in preparing for a return to normalcy. Servicers can 
determine which actions are legally permissible in each 
state to ensure they are prepared to proceed with their 
respective portfolios in a practical and timely manner. 

Some servicers of conventional loans and servicer-
owned loans are voluntarily following federal 
moratorium requirements. However, for these servicers, 
there are upsides to taking steps up to the point of 
foreclosure judgement, or in evictions to the point of 
lock out and suspended at that point. Counsel should 
be engaged to move these files prudently as allowed by 
jurisdiction.
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ADDENDUM A

As stated in Section 4022(c)(2) of the CARES Act, or Foreclosure Moratorium and Consumer Right to Request 
Forbearance, “Except with respect to a vacant or abandoned property, a servicer of a Federally backed mortgage 
loan may not initiate any judicial or non-judicial foreclosure process, move for a foreclosure judgment or order 
of sale, or execute a foreclosure related eviction or foreclosure sale for not less than the 60-day period beginning 
on March 18, 2020.” The CARES Act defines a “Federally backed mortgage loan” as any loan that is secured by a 
first or subordinate lien on real property (including individual units of condominiums or cooperatives) designed 
principally for the occupancy of one to four families that is either insured by the Federal Housing Administration 
or the National Housing Act; guaranteed under the Housing and Community Development Act, the Department 
of Veterans Affairs or the Department of Agriculture; made by the Department of Agriculture; or purchased or 
securitized by the Federal Home Loan Mortgage Corporation or the Federal National Mortgage Association.
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